
analisi e diritto 
2014 

Marcial Pons
MADRID   |   BARCELONA   |   BUENOS AIRES   |   SÃO PAULO

2014

DIRITTO-2014.indb   3 23/10/14   09:07



Direzione esecutiva

paolo Comanducci
riccardo Guastini

jordi Ferrer (redattore capo)
Hernán Bouvier
pierre Brunet
rafael escudero
daniel González Lagier

Giulio itzcovich
Francesca poggi
susanna pozzolo
Giovanni Battista ratti
josé maría Vilajosana

manuel atienza
mauro Barberis
juan Carlos Bayón
eugenio Bulygin
ricardo Caracciolo
Bruno Celano
pierluigi Chiassoni
enrico diciotti
Timothy endicott
Francisco Laporta

Brian Leiter
daniel mendonca
josé juan moreso
pablo navarro
Luís prieto
m. Cristina redondo
michel rosenfeld
juan ruiz manero
adrian sgarbi
michel Troper

Redazione

Direzione scientifica

DIRITTO-2014.indb   5 23/10/14   09:07



7

indice (summary)

pag.
saggy  
(essays)

Substantive Norms and Substantive Questions, di Luís duarte de almeida 11

Acerca de la respuesta iusrealista al desafío de los desacuerdos jurídicos 
(about the realistic answer to dworkin’s Challenge on Legal disagree-
ments), di pau Luque e pablo a. rapetti 29

ripensare il realismo giuridico 
(rethinking legal realism)

Il realismo giuridico e l’interpretazione della legge (Legal realism and sta-
tutory interpretation), di enrico diciotti 57

Disposición normativa, norma y criterio material de validez (normative 
provision, norm, and the material Criterion of Validity), di rafael es 
 cudero 73

El realismo jurídico: ¿ciencia o cultura? (Legal realism: science or Cul-
ture?), di Liborio Hierro 91

Qui sont les “opérateurs juridiques” de Riccardo Guastini? (Who are ric-
cardo Guastini’s “operatives of Law”?, di eric millard 103

Sobre la interpretación genovesa de Kelsen: Kelsen como realista (on the 
Genoese interpretation of Kelsen: Kelsen as a realist), di juan ruiz  
manero 115

Por qué no es realista ser realista jurídico (genovés): algunos problemas del 
punto de vista externo (Why it is not realistic to Be a (Genoese) realist: 
some problems of the external point of View), di alfonso ruiz miguel 129

Une théorie réaliste de la validité (a realistic Theory of Validity), di mi-
chel Troper 149

Brevi riflessioni post-congressuali sul realismo giuridico e i suoi critici (after 
the Conference: a Few reflexions on Legal realism and its Critics), di 
riccardo Guastini 165

DIRITTO-2014.indb   7 23/10/14   09:07



indice

8

tendenze della teoria del diritto 
(trends in legal theory)

Le théoricien face aux déconvenues de son objet. Le cas des interprétations 
défaillantes de la constitution (Theorists Facing the delusions of their 
 object: The Case of erroneous Constitutional interpretations), di manon 
altwegg-Boussac 171

Intenzioni del legislatore e ragionamento controfattuale (Legislative inten-
tion and Counterfatcual reasoning), di damiano Canale e Giovanni Tuzet 195

Le basi normative della causalità omissiva (The normative Bases of omis-
sive Causality), di alessandro Ferrari 211

Juego de toma de decisión judicial interpretativa correcta (The Game of ma-
king the Correct interpretive judicial decision), di diego moreno Cruz 237

La verdad sobre los enunciados interpretativos (The Truth about interpre-
tive sentences), di Lorena ramírez Ludeña 253

la science du droit: pourquoi et pour quoi faire? 
(legal science: Why? to Which Purpose?)

Questions sur ce que pourrait décrire une science du droit (Questions about 
What a Legal science Could describe), di pierre Brunet 273

E se smettessimo di parlare di “scienza giuridica”? (What about stopping 
Talking of “Legal science”?), di paolo Comanducci 281

La ciencia del derecho: ¿por qué y para qué? (Legal science: Why? To 
Which purpose?), di ricardo a. Guibourg 287

La scienza del diritto è (solo) analisi del linguaggio? (is Legal science (just) 
Linguistic analysis?), di aldo schiavello 293

Un debate sobre las propiedades formales de los sistemas normativos 
(a debate on the Formal Properties of normative systems)

Consistencia, completitud y coherencia de los sistemas normativos (Consis-
tency, Completeness, and Coherence of normative systems), di Giovanni 
Battista ratti 303

En torno a las propiedades formales de los sistemas normativos (on the 
Formal properties of normative systems), di jorge L. rodríguez 313

DIRITTO-2014.indb   8 23/10/14   09:07



saggi

(essays)

DIRITTO-2014.indb   9 23/10/14   09:07



DIRITTO-2014.indb   10 23/10/14   09:07



substantive norms and substantive Questions

Luís Duarte d’Almeida *

abstract

in previous work i proposed and defended a proof-based account of legal excep-
tions, suggesting that no “substantive” representation could be given of the condi-
tions of judicial decisions when exceptions happen to be at play. This paper explores 
some jurisprudential implications of the proof-based account, seeking to work out 
its impact on the idea of substantive law. For reasons that i try to make clear, the 
relevant question to be asked is whether we need to appeal to substantive norms in 
order to represent those conditions of judicial decisions that bear on the substantive 
questions that courts are called to decide. The answer, i suggest, is “no”.

Keywords: exceptions. substantive legal norms. Legal proof.

1. introduction

First, a bit of scene setting. i have in recent work been concerned with the no-
tion of an exception, and particularly with how exceptions operate in the context 
of judicial decision-making. The basic puzzle is that exceptions behave in a way 
that can give rise to conflicting theoretical intuitions. on the one hand, we want to 
say that exceptions must be absent if certain judicial decisions are to be correctly 
issued. Think, for example, of the exception of self-defence in a case of murder. 
if self-defence is present, the judge will not correctly convict the defendant. on 
the other hand, we want to resist the thought that the absence of an exception is 
itself a necessary condition of the correctly issued decision. or at least it seems 
that simply to say that does not allow us to articulate and explain the difference 
between (a) the necessary absence of exceptions, and (b) the necessary absence of 
other kinds of circumstance that we certainly do not treat as exceptional. Com-
pare the necessary absence of self-defence in a case of murder with the necessary 
absence of the victim’s consent in a case of rape. Both circumstances have to be 
absent in order for the corresponding convictions to be properly made. But we do 
not qualify consent as an exception in rape. so what is the difference?

ANALISI E DIRITTO 11
2014: 11-27
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The difference, i think, boils down to the fact that absence of consent in rape 
is a circumstance that has to be ascertained or proved in order for the conviction 
to count as correctly made. The same is not true of self-defence. provided that 
self-defence is not proved, the murder conviction is justified even if the absence 
of self-defence itself remains unproved. in order to characterise the notion of an 
exception we need to be able to distinguish between two ways in which any given 
circumstance X may be said to be “absent” in some decision-making context. it 
may be that the negation of x is proved, or it may simply be that x is not proved. 
Contrast (1) and (2):

(1) X is not proved.
(2) Not-X is proved.

Trivially, (1) does not imply (2). it may be that X is not proved and that not-X 
is also not proved. it may be, in other words, that X remains uncertain. and 
while some circumstances, like consent in rape, are such that it is a correctness 
condition of the corresponding judicial decision that their negation be proved 
(which means that such circumstances cannot remain uncertain), some other 
circumstances —exceptions— are such that, although it is a condition that they 
be not proved, their negation may also not be proved.

The previous paragraphs are a rough summary of a proof-based account of 
exceptions, some aspects of which i have defended in print elsewhere  1. The 
present paper explores some general jurisprudential implications of that account 
for our understanding of the role of proof in judicial decision-making.

2. Proof in law: the received View

The received view seems to be that proof in law is an activity instrumentally 
directed at the ascertainment of the factual antecedents of what are normally 
called the “substantive” legal norms. Here is a representative quotation:

«[W]hat must be proved in court depends on the factual hypotheses to which 
legal norms associate certain consequences. Thus what must be proved in the 
legal process is the proposition asserting the occurrence of such facts, so that the 
corresponding legal consequence can be applied»  2.

This view is widespread in contemporary jurisprudence  3. Very few authors 
have ventured to suggest a different account. Kelsen was one of them. He main-

1 see duarte d’almeida (2012) and duarte d’almeida (2013). The proof-based account will be 
expanded at length in (duarte d’almeida 2015).

2 Ferrer 2005: 49 (my translation).
3 see e. g. Wróblewski 1973: 161-162; Wróblewski 1975: 168-174; jackson 1983: 88; Wróblewski 

1992: 131-137; Taruffo 1992: 45-47, 65, 67-70, 74-77, 80-84; jackson 2004: 124-130; Ferrer Beltrán 
2006: 308-309; Ho: 2008, 56, 10-11, 68-69; roberts and Zuckerman 2010: 108.
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tained that the relevant condition in a case of murder, for example, is not the fact 
of murder itself, but the fact that murder has been ascertained in court:

«if a general legal norm attaches a punishment to murder, then this situation 
is not correctly described by the statement —[‘]the fact that an individual has 
committed murder is the condition of the sanction[’]. Not the fact itself that an 
individual has committed a murder is the condition stipulated by the legal order, but 
the fact that an organ, authorized by the legal order, in a procedure prescribed 
by the legal order, has ascertained that an individual has committed murder [...]
[T]he legal rule does not say: “If a certain individual has committed murder, then a 
punishment ought to be imposed upon him”. The legal rule says: “if the authorized 
court in a procedure determined by the legal order has ascertained, with the force 
of law, that a certain individual has committed a murder, then the court ought to 
impose a punishment upon that individual”»  4.

The stock reply to Kelsen is simply to concede that, yes, there may well be 
procedural norms requiring judges to decide on the grounds of what has been 
proved, but nevertheless to insist that it remains the case that substantive legal 
norms have the actual facts, not their proof, in view. For example, consider eu-
genio Bulygin’s discussion of Kelsen’s claims. it is true, Bulygin grants, that

«[i]f a jury has decided that the [false] sentence “dimitri [Karamazov] killed 
his father” has been proved in court, then the judge is under the obligation to 
sentence dimitri to imprisonment, because there is a norm that prescribes that 
judges ought to sentence to imprisonment those persons who have been found 
guilty of murder. so the judge has the duty to issue an individual norm sentencing 
dimitri»  5.

it remains the case, however, Bulygin says, that “the rule of criminal law 
—contrary to Kelsen’s opinion— stipulates the duty to punish those who have 
committed murder and not those of whom the judge says that they have com-
mitted murder”  6. it is this substantive rule that “constitutes the standard of 
correct and incorrect judging”  7. indeed, it is only by reference to that rule that 
we can explain that a judge who convicts dimitri Karamazov on the grounds 
of a proved but false proposition of fact has issued a mistaken or “wrong” 
decision  8.

4 Kelsen 1960/67: 239-240 (my italics). see also Kelsen 1944a: 217-218; Kelsen 1944b: 46-47; 
Kelsen 1945: 135-136; and Kelsen 1979/91: 128-130, 140-141, 243-244, 413-414.

5 Bulygin 1995: 23. see also Bulygin 2003: 246 («the procedural rules [concerning proof, as op-
posed to substantive rules] do not merely indicate under which circumstances the judge can convict a 
suspect, but establish an obligation to punish him»); or Bulygin 1985: 162-163 (affirming that the “law 
of procedure” —as contrasted with “substantial” penal laws— imposes upon the judge an “obligation” 
to sentence Karamazov to prison).

6 Bulygin 1995: 22.
7 Bulygin 1995: 23.
8 Bulygin 1995: 21; see also Bulygin 1994: 20.
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